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DETAILED ACTION 
Acknowledgements 

The examiner for tiiis application has changed. Please indicate Examiner Jason 
Borlinghaus as the examiner of record in all future correspondences. 

Claim Rejections - 35 USC § 103 
The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Offlce action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 

USPQ 459 (1966), that are applied for establishing a background for determining 

obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

Claims 1-21 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Forsythe in view of Hotz. 

Forsythe teaches a method and system for selecting and purchasing media 
advertising. 

With respect to claim 1 , Forsythe teaches a revenue maximization system which 
determines a price for units of inventory based on predetennined pricing considerations 
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wherein said units are advertising opportunities (see for example column 6, line 48 
through column 7, line 5). Applicant argues in the Remarks with the amendment filed 
6/8/06 that a cost-per-spot and a cost-per-point, as previously relied upon by Examiner 
focus on the cost of a unit of advertising versus the price charged. Examiner finds this 
argument persuasive and thus submits the cited portions of Forsythe which teaches a 
rate request and the submission of a rate from a media outlet. It is the Examiner's 
position that such a manual operation (e.g. email or fax to the media outlet and then 
submission of the rate from the media outlet via a rate submission form) represents 
Applicant's revenue maximization system it allows the system to "determine a price for 
said units based on predetermined pricing considerations." 

It is further the position of the Examiner that the media outlet inherently attempts 
to maximize their revenue when submitting a rate/price. There is simply no other reason 
a business would submit a price except in an attempt to maximize their revenue. 
Therefore under the broadest reasonable interpretation Forsythe teaches Applicant's 
revenue maximization system. 

With respect to claim 1 , Forsythe teaches a central information storage system 
which generates scenarios wherein various combinations of units are grouped together 
to meet a buyer's criteria wherein the buyer's criteria includes number of people and 
frequency people will be exposed to the advertisement units (see for example column 7, 
lines 5-35 and 56-57). 
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Forsythe further teaches a scenario planner to display various scenarios 
generated by the central information storage system (see for example column 7, lines 

i 

15-18). 

With respect to claim 1 , Forsythe does not specifically teach a performance 
measurement system for measuring performance of a medium in which the units are 
used. Examiner notes here that one of ordinary skill in the art would recognize that the 
invention of Forsythe requires some sort of performance measurement system in order 
to properly generate a cost-per-spot. 

Hotz teaches Market research companies, exemplified by "The Arbitron 
Company", "ACNielsen Company" and "Media Metrix" and "NetRatings" can be most 
generally described as providing statistical surveys of consumer behavior which 
includes; radio listening, television viewing, Internet usage, consumer purchasing and 
demographic data. This data can be used for setting advertising rates for radio and 
television and for tracking consumer behavior with respect to a particular company or ^ 
product (see column 1 , lines 57-66). 

It would have been obvious to one of ordinary skill in the art at the time of the 
invention to modify the teachings of Forsythe to specifically include the performance 
measurement system for measuring performance of a medium in which the units are 
used as taught by Hotz in order to properly generate the cost-per-spot of Forsythe, 

Forsythe further teaches the predetermined pricing considerations include 
category of buyer (see for example column 1 , lines 29-31 ), unsold units (see for 
example column 3, line 7) and budget. 
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Forsythe further teaches wherein the buyer's criteria further includes the desired 
budget for purchase of units and performance measurements (see for example column 
7, lines 55-57). 

Applicant further claims that the claimed revenue maximization system utilizes 
functions of sell-out forecasting, revenue forecasting, fuzzy rules and price adjustment 
as well as economic factors which influence demand and various measurement noises 
are filtered out of these factors. Examiner notes that these features are all included 
within system such as TAPSCAN, TVSCAN. and the other software noted from 
SMARTPLUS, Strata Software, COREMedia Systems, Inc., Telmar and SQAD and 
SPARC, (see column 2, lines 17-37). 

Examiner notes that claims 8-21 are substantially similar to claims 1-7 and 
therefore are unpatentable as oblivious in view of the rejection of claims 1-7 as 
presented above. Applicant is reminded that any argument in contrast to this statement 
is an indication of patentably distinct subject matter and may require a restriction 
requirement. 

Response to Arguments 

Applicant's arguments filed 2/16/07 have been fully considered but they are not 
persuasive. 
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Regarding Applicant's assertion that the prior art references fail to disclose 
or suggest "a revenue maximization system where price is determined for units 
based on pre-determined pricing considerations," Examiner respectfully disagrees. 

Forsythe discloses: 

The System generates an e-mail or facsimile that is sent to the selected media 
outlets with the rate request information 122 (FIG. 4). For example, with 
broadcast media such as radio, television and cable, the outlets will be given the 
following information with which to submit its rates: flight period, dayparts, days 
of week, excluded programming or stations, category of advertiser, respond by 
date information and comments, (see col. 6, lines 48 - 55). 

Examiner asserts that Forsythe discloses a revenue maximization system in 
which a price (rate) is determined for units (advertising spots) based on pre-determined 
pricing considerations (e.g. flight period, dayparts, days of week, excluded programming 
or stations, category of advertiser). Additionally, as stated by the previous Examiner, it 
would be inherent within the determination of said rates by the media outlets that such 
determination would be based upon a goal of revenue maximization, as such motivation 
would be a business imperative. 

Applicant attempts to distinguish Forsythe from the instant application, as pricing 
in Forsythe "is done by humans." However, whether such pricing is a manual or 
automated method is immaterial, as it has been held that broadly providing a 
mechanical or automatic means to replace manual activity which has accomplished the 
same result involves only routine skill in the art. Dann v. Johnston, 425 US 219, 227-30, 
189 USPQ 257, 261 (1976); In re Venner, 120 USPQ 192 (CCPA 1958). 
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Regarding Applicant's assertion tliat the prior art references fail to disclose 
or suggest "wherein said predetermined pricing considerations includes at least 
three considerations selected from the group consisting of total number of 
unsold units, category of buyer attempting to purchase said units, the buyer's 
history in purchasing similar units, and budget of a seller of the units," Examiner 
respectfully disagrees. 

Forsythe discloses a purchaser of advertising opportunities completing a SMART 
FORM (see fig. 8A - 8D). The SMART FORM solicits information such as category 
(product or service category) of buyer attempting to purchase said units, the buyer's 
history in purchasing similar units (what other media are they currently using), and 
budget of a seller of the units (buyer's budget available for use by the seller), (see fig. 
8A - 8D). While Forsythe does not explicitly state that such collected information 
corresponding is utilized in the pricing of units, it would have been obvious to one of 
ordinary skill in the art at the time the invention was made to have modified Forsythe to 
allow usage of such collected information for pricing as a seller's assessment of a 
buyer's experience, knowledge and financial means would be beneficial for generation 
of customized prices which would maximize revenue. 

Applicant attempts to distinguish Forsythe from the instant application, as 
Applicant asserts that Forsythe is directed to "an advertising brokering system" and 
"does not require disclosure of who is requesting advertising." However, "does not 
require disclosure" is not the same as "does not disclose," for information collected 
concerning the advertising buyer could be disclosed and, based upon Forsythe, is 
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disclosed to media outlets (e.g. category of advertiser, comments - see col. 6, lines 48 
- 55). 

Additionally, Forsythe discloses: 

BroadcastSpots.com is an online media service that offers unsold broadcast 
inventory to media buyers at discounted rates. BroadcastSpots.com serves as a 
catalog by posting remnant media inventory and rates for buyers, (see col. 3, 
lines 6 -10). 

Examiner asserts that Forsythe, therefore, discloses a system wherein 
predetermined pricing considerations includes the group consisting of total number of 
unsold units (unsold broadcast inventory). 

Applicant attempts to distinguish Forsythe from the instant application, as the 
above-cited portion is from the Background section of the Forsythe patent and not from 
the section that discloses the patented method/system as envisioned by Forsythe. 
However, prior art is applicable for all it discloses and the fact that cited prior art was 
obtained from the Background section does not invalidate or diminish its disclosure. 

Regarding Applicant's assertion that the prior art references fail to disclose 
or suggest "a central information storage system for receiving information from 
said performance measurement system and revenue maximization system to 
generate scenarios wherein various combinations of units are grouped together 
to meet a buyer's criteria wherein said buyer's criteria includes a number of 
people and frequency people will be exposed to the advertisement units," 
Examiner respectfully disagrees. 

Forsythe discloses: 
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After the System receives tlie rate submission page from the media outlet, it 
creates a schedule using a media planning module that interfaces with audience 
ratings and qualitative data 123 (FIG. 1). In a preferred embodiment, the System 
creates a "shell" schedule that is based on buying criteria from the Smart Form 
that includes customer demographics, budget or number of units requested 
(newspaper and outdoor), and for broadcast media, frequency or reach levels, 
selected dayparts and flight dates (start and finish dates of schedule) 126 (FIG, 
5). The rate information is then entered into media software such as 
TAPSCAN.RTM. or TVSCAN.RTM. or similar software 128 and schedules are 
generated based on the derived parameters 130 (FIG. 5). 

Once the schedules are generated, the System converts the schedule to a 
simplified format and applies a simplified efficiency rating system to the schedule 
125 (FIG. 1). The simplified rating methodology evaluates the performance of 
each schedule in reaching the advertiser's target customer and the degree of 
cost efficiency, (see col. 7, lines 6 - 25). 

Examiner asserts that Forsythe discloses a central information storage 
system, as it is inherent that a computer system has some storage capacity, for 
receiving information from said performance measurement system (module 
providing audience ratings and qualitative data) and revenue maximization 
system (rate submission page) to generate scenarios (schedule) wherein various 
combinations of units (number of units requested for newspaper and outdoor 
units) are grouped together (in a schedule) to meet a buyer's criteria (submitted 
on the SMART FORM) wherein said buyer's criteria includes a number of people 
and frequency (frequency or reach levels) people will be exposed to the 
advertisement units. 

Applicant attempts to distinguish Forsythe from the instant application, as 
Applicant asserts that Forsythe presents to the advertiser only "presented with 
the schedule submitted by the media outlet", such schedule not present various 
combinations of units grouped together to meet buyer criteria. However, Forsythe 



discloses "In a preferred embodiment, the System creates a "shell" schedule 
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that is based on buying criteria," establisliing that the schedule is not merely 
being passed from the media outlet to the advertiser but is being generated 
based upon the buyer's criteria. Such buyer criteria includes "number of units 
requested (newspaper and outdoor), and for broadcast media, frequency or 
reach levels, selected dayparts and flight dates (start and finish dates of 
schedule)" and such desired units are combined and grouped together into a 
schedule. 

Regarding Applicant's assertion that prior art references fail to disclose or 
suggest an Inventory management system. Examiner asserts that such claim 
limitations(s) have not been given patentable weight because the recitation occurs in 
the preamble. A preamble is generally not accorded any patentable weight wher0 it 
merely recites the purpose of a process or the intended use of a structure, and where 
the body of the claim does not depend on the preamble for completeness but, instead, 
the process steps or structural limitations are able to stand alone. See In re Hirao, 535 
F.2d 67, 190 USPQ 15 (CCPA 1976) and Kropa v. Robie, 187 F. Id 150, 152, 88 USPQ 
478. 481 (CCPA 1951). 

Regarding Applicant's further assertions, all argument(s) and/or rationale(s) 
set forth above with respect to earlier addressed Claim 1 , are hereby incorporated 
and/or reapplied so as to apply to remaining pending Claims where applicable. 



Conclusion 
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THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action Is set to expire THREE 
IVIONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry conceming this communication or earlier communications from the 
examiner should be directed to Jason M. Borllnghaus whose telephone number Is (571) 
272-6924. The examiner can normally be reached on 8:30am-5:00pm M-F. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, James Kramer can be reached on (571) 272-6783. The fax phone number 
for the organization where this application or proceeding is assigned Is 571-273-8300. 

Infonnation regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status Information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status Information for unpublished applications Is avallat)le through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
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Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to tlie automated information 
system, call 800-786-91 99 (I N USA OR CANADA) or 571-272-1 000. 

JMB 

May 23. 2007 




